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FI NAL ORDER CF DI SM SSAL

This case is before the undersi gned on Respondent’'s Mtion
to Dism ss for Lack of Subject Matter Jurisdiction, filed June 7,
2007, and Petitioners' Consent to Dismissal of Proceedi ng Based
on Representations Contained in Respondent's Mtion to Disnm ss
for Lack of Jurisdiction. Also pending is Respondent's Motion
for Reconsideration of the Order On Pendi ng Mdtions Dated May 25,
2007, filed June 1, 2007. The matter was considered by Lisa
Shearer Nel son, Adm nistrative Law Judge.
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STATEMENT OF THE | SSUE

Whet her proposed Rule 690 186.013 is an invalid exercise of
| egi slatively del egated authority as defined in Section
120.52(8), Florida Statutes.

PRELI M NARY STATEMENT

This case originated with the filing of a Petition to
Determine Invalidity of Proposed Rul e on Decenber 15, 2006,
chal | engi ng proposed Rul e 690 186.013. The case was assigned to
t he undersi gned on Decenber 19, 2006, and that same day, the
matter was schedul ed for hearing January 18, 2007.

On January 10, 2007, the Respondent filed a Motion for
Conti nuance, asserting that the Departnent intended to publish a
Notice of Change with respect to the proposed rule, which could
address Petitioners' objections in their entirety or change the
scope of issues to be presented for hearing. Petitioners did not
object to the notion and the case was reschedul ed for hearing on
May 7, 2007, in order to accommodate both the publication of any
changes and the conduct of any hearings or workshops on those

changes.



On March 9, 2007, Petitioners filed a Motion for
Conti nuance, asserting that the Departnent had not published any
Noti ce of Change, and requesting that the case be continued until
after August 7, 2007. After a tel ephone conference call on the
notion, the hearing scheduled for May 7, 2007, was cancel ed and
t he case was reschedul ed for June 27, 2007.

On March 16, 2007, a Motion to Appear Pro Hac Vice was
filed, asking that out-of-state counsel be permtted to appear
along with local counsel on behalf of the Petitioners. On
May 11, 2007, Petitioners filed a Mdtion for Relief on Account of
Respondent's Failure to Satisfy Its Discovery Violations (Mtion
for Relief). No response was filed to either notion. The Mtion
for Relief alleged that the Departnent had failed to respond to
Petitioners' Request for Production and had filed insufficient
responses to interrogatories and requests for adm ssions. The
notion requested that the matter be continued for at |east 60
days follow ng conpliance with the discovery requests. The
Motion for Relief was filed al nost three nonths after receiving
the inconplete responses to discovery. Accordingly, on May 25,
2007, an Order on Pending Mdtions was entered granting the Mtion
to Appear Pro Hac Vice; requiring conpliance with Petitioners
di scovery requests no |later than June 4, 2007; and denying
Petitioners' request for a continuance of the final hearing.

On June 1, 2007, the Departnent filed a Mdtion for
Reconsi deration of the Order on Pending Mtions Dated My 25,

2007, asserting that due to a m scomunication in counsel's
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office, he did not receive the Motion for Relief intine to file
a response. Petitioners did not file a response to this notion,
nost |ikely because of the events detailed in the Findings of
Facts and Conclusions of Law. On June 7, 2007, Respondent filed
a Motion to Dismss for Lack of Subject Matter Jurisdiction,
asserting that the Petition to Determ ne Validity of Proposed
Rule was not tinely filed.

On June 8, 2007, Petitioners filed a Consent to Di sm ssal of
Proceedi ngs Based on Representations Contai ned in Respondent's
Motion to Dismss for Lack of Subject Matter Jurisdiction
(Consent to Dismssal). Both the Mtion and the Consent to
D sm ssal have been considered in the preparation of this Final
Order of Dismssal. Those matters contained in the Findings of
Fact bel ow are those matters for which there appears to be no
di sput e.

FI NDI NGS OF FACT

1. Pursuant to Section 20.121(3), Florida Statutes, the
Fi nanci al Services Conm ssion (the Comm ssion) serves as the
agency head for the Ofice of Insurance Regul ation for the
pur pose of rul enaki ng.

2. On May 26, 2006, the Ofice of Insurance Regul ation
i ssued a Notice of Devel opnment of Rul emaking to anend existing
Florida Adm nistrative Code Rule 690 186.013. A workshop was

held pursuant to this notice on June 15, 2006.



3. On August 15, 2006, the Comm ssion approved for
publication a notice of proposed rule anmendnents to Rule 690
186. 013.

4. A Notice of Proposed Rul enaki ng was published in the
Fl ori da Adm nistrative Wekly on Cctober 6, 2006. A public
heari ng was held Cctober 31, 2006.

5. On Novenber 22, 2006, a second notice of hearing was
published in the "Notices of Meetings, Wrkshops and Public
Hearings" section of the Florida Adm nistrative Wekly, advising
of "an additional public hearing on the proposed anendnents to
Rul e 690 186.013, Title Insurance Statistical Gathering,
publ i shed on Cctober 6, 2006, in Vol. 32, No. 40, of the F.A W"

6. A public hearing was conducted as noticed Decenber 5,
2006.

7. Petitioners filed their Petition to Determine Invalidity
of Proposed Rul e Decenber 21, 2006

8. On June 7, 2007, the Respondent filed its Mdtion to
Dismss for Lack of Subject Matter Jurisdiction. Included in its
Motion are several statenents relevant to the Petitioners
position regardi ng di sm ssal of these proceedi ngs:

5. [The Decenber 5, 2006, hearing] of

course, was not the "final public hearing,"
was not noticed as a hearing at which any
action woul d be taken and never intended to
be the "final public hearing” as that termis
used in Section 120.56(2)(a), Florida
Statutes. In fact, the "final public

heari ng" woul d have been hel d before the FSC

as the collegial body responsible for
rul emaki ng for the Ofice.



6. Wien it is appropriate, the FSCwll hold
such a "final public hearing” prior to
adoption of a proposed rule. As in every

ot her instance in which the FSC intends to
adopt a rule, notice will be provided in the
Fl ori da Adm nistrative Wekly (sanple
attached as Exhibit E). In this instance,
the final hearing has not yet been held, or
even schedul ed.

* * %

11. Therefore, this case nust be dism ssed
as the Petition to Determne Invalidity of
Proposed Rule was untinely filed. The
Petitioners may, if they desire, challenge
the proposed rule after the final public
heari ng. Neverthel ess, they nay not maintain
this action at this tine.

9. Petitioners have responded to the Mdtion to Dism ss by
consenting to dism ssal of these proceedings, "in reliance on
representations nmade by the State of Florida, Financial Services
Comm ssion/ O fice of Insurance Regul ation (the Respondent) in
paragraphs 5, 6, and 11 of Respondent's Mdtion to Dismss for
Lack of Subject Matter Jurisdiction (the Mdtion to Dismss) filed
on June 7, 2007, that no 'final public hearing’ wthin the
meani ng of Section 120.54 . . . has been held . . . and that no
"final public hearing' shall be held unless Respondent has first
provided to Petitioners proper notice and an opportunity to
contest the validity of the Proposed Rule."

10. Petitioners assert, however, that the Petition should
be di sm ssed w thout prejudice, and that shoul d Respondent
attenpt to pronulgate the Proposed Rule without first holding a

"final public hearing" with proper notice, they reserve the right

to reinstate this proceeding.



CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
action in accordance with Sections 120.569 and 120.57(1), Florida
St at ut es.

12. After review of the pleadings, it is determ ned that
this proceeding shall be dism ssed based on the consent of
Petitioners in response to Respondent's Mtion to Dismss. The
under si gned declines to make any ruling on the nerits of
Petitioners' Petition or Respondent's Mdtion to Dismss given the
consent of Petitioner to dismssal.

13. \While Petitioners reserve the right to reinstate this
proceedi ng under certain circunstances, they cite no authority
for a dismssal of a rule challenge w thout prejudice.

Based on the following, it is

ORDERED

1. Respondent's Motion for Reconsideration of the Order on
Pendi ng Motions Dated May 25, 2007, is denied as noot.

2. Respondent's Mtion to Dism ss for Lack of Subject
Matter Jurisdiction is denied as noot.

3. Petitioners' Petition to Determne Invalidity of
Proposed Rule is dism ssed based on Petitioners' consent to
di sm ssal of the proceeding, which is construed as a w t hdrawal
of their Petition to Determne Invalidity of Proposed Rule. The
file of the Division of Admnistrative Hearings in the above-

captioned case is hereby cl osed.



DONE AND ORDERED this 25th day of June, 2007, in

Tal | ahassee, Leon County, Florida.
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LI SA SHEARER NELSON

Adm ni strative Law Judge

Di vision of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of June, 2007
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Li z C oud, Chief
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Tal | ahassee, Florida 32399-0250

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedings are commenced by filing the original
notice of appeal with the Cerk of the Division of Admi nistrative
Hearings and a copy, acconpanied by filing fees prescribed by
law, with the District Court of Appeal, First District, or with
the District Court of Appeal in the Appellate District where the
party resides. The notice of appeal must be filed within 30 days
of rendition of the order to be revi ewed.



